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Summary

A Ruling has Already Been Issued

The Manner of Deciding Halachik Disputes
Regarding all lliness as a Life Threatening One
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The Distinction Between Relating to the Individual and Relating to the State

A. A Ruling has Already Been Issued

| was notified today on a phone call from Montreux that your Honor is asking for my humble
opinion concerning autopsies to discover the nature of the death. It was not clear to me who
was making the request, if it was your Honor or if it was Dr. Silberstein. If it was your Honor
who is asking, | wonder why because it is an old question that has been already disputed by the
sages of previous generations, including the Noda Be’Yehuda and great sages, who have
prohibited it.

The great Israeli Chief Rabbi Yitzhak Halevi Hertzog permitted autopsies if the deceased has
given permission for an autopsy for the sake of medical science. It is not considered nivul
ha’met (desecration of the corpse) and not halana’t ha’met (prohibition of delaying burial).?
His arguments are familiar to your Honor and there is no need for them to be repeated. Further
reading: Bnei Tzion chapter 171.

B. The Manner of Settling Halachik Disputes

It appears to me that the question we’re dealing with is regarding a case in which the
deceased's consent is absent. This question raises an argument - some permit it and some do
not. The Talmud, in Avoda Zara 7.1m, states: “If there were two opinions - one declaring purity

! This letter was directed to [our significant and genius teacher] Rabbi DR. Kalman Kahana [may
he live a long and good life] deputy education minister from “his friend and admirer” the author.
This letter was found in the inheritance of the genius Rabbi Isser Yehuda Unterman RIP.
Perhaps it was brought to his consideration when serving as the chief Rabbi of Israel. May it be
that publishing this letter will serve as a candle lit in memory of the soul of this outstanding
author, who passed away in the past year. MSBEL (may his soul be bound up in the bond of
everlasting life). Rabbi Kahana himself published a bibliographic review of articles published on
the topic “Autopsies in Jewish Law” in the Mayan (year 5727 part 2, pages 43-72. Completions
to the review in part 3, pages 71-72). We added the summary and these footnotes, and also
interpreted the acronyms as accustomed - editorial staff.

2 Read more in Shut Hagria’h Hertzog RIP, in the “Rulings and Writings” series, published by
Mosad Harav Kook, Jerusalem, Yoreh De'ah 150-155.



and the other declaring impurity, that is one permitting and the other prohibiting: if one of
them is greater in wisdom and age, follow his opinion. If not, follow the one holding the stricter
point of view. Rabbi Yehoshua the son of Karha says: If the debated question is of a prohibition
that is mentioned in the Torah follow the one holding the stricter point of view.” And see the
Chinuch Mitzvah (chapter) 467: “And | have learned from my teacher that this law , the one not
allowing each to follow his own understanding in a dispute - applies3 when the disagreements
are inside one group. Each member of the group works together and eventually they reach a
unanimous opinion. Each sub group cannot just go on and rule according to their own
understanding, but rather, they need to continue the debate until they all share the same
opinion. If that is impossible, they should all follow the stricter opinion if the matter being dealt
with is one from the Torah. Further read Sridei Esh part 2, chapter 56.

Here it is clear that we will never have a consensus in the State of Israel regarding this matter,
as it is a global question more than a specific one. There are various aspects related to medical
intricacies, as well as the relationships between the State and its institutions; and also on our
level of understanding of current medical research; and on the relations with the sages who are
dealing with this science, in theory or practice. According to my opinion, the Rabanut Harashit
[the main Jewish legislation institute in Israel] should be contacted as well as the greatest sages
of the state, who are greater in wisdom and age, and they should be followed as discussed
above.

Unfortunately, not all the God fearing Jews agree with this method, and each party has their
leaders who they follow. Political factors play a role in decision-making, and some of these
leaders involved with politics are not God fearing. This is the terrible disease that is
unfortunately dwelling in the state. | do not see how | can find courage in my soul to involve
myself in this confusion, and to stick my head between these great mountains.

| admit, | am not worthy of legislating [in Israel]. | am not an expert and have no certification.
The legislation is the duty of the Rabanut Harashit and of the certified sages [in Israel]. In any
event, | will not withhold my opinion from your Honor. These are just my personal thoughts and
they do not include any legislative conclusion. Until a conclusion has been established each
individual is permitted to express his own opinion.

C. In this day and age we treat every illness as a life threatening one

According to my opinion, the state of affairs in this generation is totally different than what it
was in the time of the Noda Be'Yehuda RIP, in regards to the the medical world doctors’
opinions about autopsies. The genius Noda Be'Yehuda thought the only way it can be
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considered a life threatening situation (in such situations the majority of Jewish laws do not
apply) is when the knowledge gathered from operating on one will save his own life. In this day
and age, communication between people and countries is enabled by phone and radio. It is
possible that in New York they get informed in a moment about doctors’ opinions in Jerusalem.
There is the possibility to save many people's lives by autopsy, in this state and in others. The
concept of Pikuach Nefesh reflects more broadly. In any event, it is incorrect to insist that the
concept applies only in the example he stated.

And to emphasize, the autopsy question is one that belongs to the State and its people. The
Noda Be'Yehuda was replying to a private question, and he ruled accordingly. These days, the
guestion is global, a national question that effects our position in the wider world, one that
listens with a careful ear to all that is happening here. Needless to say, the way the world treats
our new State serves as one of the most important causes affecting the existence of our land,
and one of the biggest conditions for the security of the State and for the security of the people
dwelling in it.

D. The distinction between regarding the individual and regarding the state

It should be remembered, and not forgotten even for a split second, that the State cannot exist
without medical schools that raise and educate youth on their path to become practicing
doctors. In our newly established state the need for medical doctors is even bigger for a variety
of reasons. It is impossible to imagine that gentile doctors or doctors who have studied abroad
will suffice. The craziest wouldn't say so.

And it is also absolutely definite, that it is impossible to achieve progress in medical science,
especially in the area of surgery, without autopsies. Indeed, there are illnesses that cannot be
recognized while the patient is still alive. Only by an autopsy can we determine the cause of
death. At times new understandings regarding the illnesses and its cures emerge through
autopsies. The question we face is: how could we have any medical schools if we prohibit
autopsies? And what would the different societies of Israel say, if they could vocalize the link
between the medical situation in Israel and rabbinical legislation? And what will we do if the
word comes out that we are the ones responsible for delaying medical progress? We could,
with the help of God, keep the Torah in the state, if we prove our tradition supports life. This
supports permitting autopsies, especially, taking into consideration that some great scholars
permit it anyhow. | used to prohibit it myself when the question was specific and regarding a
private doctor, as you can read in my book” page 119. Regarding the question discussed today
concerning the mass population and the State, | cannot prohibit, because | know this will result

* Sridei Esh part 2.



in separation of State and religion, God forbid; and the doctors of Israel, who are teaching this
science in the local academies, will not obey us.

I've been honest with your Honor about my opinion. And | will not conceal from your Honor,
that if it was up to me, and if | was the greatest scholar of the generation, | would permit the
universities to conduct autopsies in case of doubtful illnesses. And now | do not want to rule,
and he should do with this letter as his wisdom says.
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